OLIVIA BAILEY, ON BEHALF OF THE
DECEASED, WILLIAM BROWN, GRACE
GUIDRY, ON BEHALF OF THE DECEASED,
RAYMOND J. GUIDRY, MAXINE P.
HARRIS, ON BEHALF OF THE DECEASED,
DAMION D. HARRIS, MAXINE P. HARRIS,
ON BEHALF OF THE DECEASED, JOHN Q.
HARRIS, III, LINDA DILLION, ON BEHALF
OF THE DECEASED, FRANCIS MENDS
JOHNSON, HAYES J. LEPINE, ON BEHALF
OF THE DECEASED, RUTH L. LEPINE,
STACY BUFFIR, ON BEHALF OF THE
DECEASED, GENEVIA T. MARSHALL,
CHERYL NICHOLAS, ON BEHALF OF THE
DECEASED, CALVIN R. NICHOLAS,
ROBERT WASHINGTON, ON BEHALF OF
THE DECEASED, ROSIE H. PAIGE, JUE
PAIGE, ON BEHALF OF THE DECEASED,
RUBY N. PAIGE, REBEKAH PAINE, ON
BEHALF OF THE DECEASED, CHARLES S.
PAINE, I1I, JANICE TOUPS, ON BEHALF OF
THE DECEASED, RAOUL C. TOUPS, THE
SUCCESSION OF NOLA TOUPS, ON
BEHALF OF THE DECEASED, NOLA M.
TOUPS, ELVIRA AGUILARD, ON BEHALF
OF THE DECEASED, ERNEST C.
AGUILARD, KAREN RODRIGUE, ON
BEHALF OF THE DECEASED, FELIX
ALEXIE, BETTY ARCEMENT, ON BEHALF
OF THE DECEASED, JULIEN J.
ARCEMENT, JR., GENECE BAKER, ON
BEHALF OF THE DECEASED, JOSEPH
THOMAS BAKER, JESSIE TIGLER, ON
BEHALF OF THE DECEASED, WADE
BETHLEY, HAROLD BOWIE, ON BEHALF
OF THE DECEASED, CLARENCE S. BOWIE,
LORETTA DEMMER, ON BEHALF OF THE
DECEASED, CECIL P. BREAUX, SR.,
RACHEL DELCAMBRE, ON BEHALF OF
THE DECEASED, ALVIN J. COMEAUX,
GRACE COURSEY, ON BEHALF OF THE
DECEASED, ROBERT COURSEY, MARY
ARLENE THOMPSON CREDEUR, ON
BEHALF OF THE DECEASED, FREDDIE F.
CREDEUR, CAROL WALTERS, ON BEHALF
OF THE DECEASED, PARIS T. DARDAR,
MARY BRADLEY DORIS, ON BEHALF OF
THE DECEASED, ANDREW J. DORIS,
PORTER EDWARDS, JR., ON BEHALF OF
THE DECEASED, PORTER EDWARDS,

NO. 15-CA-225
FIFTH CIRCUIT
COURT OF APPEAL

STATE OF LOUISIANA

AR RIS B B O AR T I s
LRV R I L ity
AR RN Lo
oo Oowy o

FILED 70 7w

Cheryi Guion Landiioy



JOAN HAAS FOLSE, ON BEHALF OF THE
DECEASED, LLOYD J. FOLSE, CARLA
SIMMONS, ON BEHALF OF THE
DECEASED, FRANK MORRIS, WYNESTA
R. GASTON, ON BEHALF OF THE
DECEASED, SHERMAN GASTON, ROSE
LEE W. GASTON, ON BEHALF OF THE
DECEASED, RAYFIELD GASTON, JR.,
EVELYN GAUTHREAUX, ON BEHALF OF
THE DECEASED, MURPHY J.
GAUTHREAUX, SHARON GAUTHREAUX,
ON BEHALF OF THE DECEASED, EARL
GAUTHREAUX, JOYCE A. GEORGE, ON
BEHALF OF THE DECEASED, CLARENCE
GEORGE, JR., WAYNE GUIDRY, ON
BEHALF OF THE DECEASED, TILMAN A.
GUIDRY, DOROTHY S. HARPER, ON
BEHALF OF THE DECEASED, L. J.
HARPER, LEONTINE HARRIS, ON BEHALF
OF THE DECEASED, FREDDIE HARRIS,
ALINE HILL, ON BEHALF OF THE
DECEASED, RAYMOND HILL, MYRTLE
SHIELDS, ON BEHALF OF THE DECEASED,
JAMES JACKSON, SHIRLEY JACKSON, ON
BEHALF OF THE DECEASED, H. L.
JACKSON, JOYCE J. JOHNSON, ON
BEHALF OF THE DECEASED, JESSIE
JOHNSON, JR., SHARLENE KELLUP, ON
BEHALF OF THE DECEASED, ISIAH
KELLUP, JR., OTILIA BATISTE, ON
BEHALF OF THE DECEASED, JOSEPH W.
LEBLANC, SR., EVELYN BOUTTE, ON
BEHALF OF THE DECEASED, STUART A.
LIRETTE, SR., BEATRICE MATTHEWS, ON
BEHALF OF THE DECEASED, RICHARD
MATTHEWS, JR., HERMINA MCCALL, ON
BEHALF OF THE DECEASED, ROBERT
MCCALL, EVELYN GARRISON, ON
BEHALF OF THE DECEASED, JIMMIE
MCGEE, VIRGINIA DIMARCO, ON BEHALF
OF THE DECEASED, LESLIE W. MEAD,
DONNA MEERMAN, ON BEHALF OF THE
DECEASED, LEONARDUS H. MEERMAN,
JR., ROSEMARY CLARK, ON BEHALF OF
THE DECEASED, NOBLE MORTON, JR.,
VANESSA NAPOLEON, ON BEHALF OF
THE DECEASED, CHARLES NAPOLEON,
JR., AMELIA SIMONEAUX PAUGH, ON
BEHALF OF THE DECEASED, MARVIN R.
PAUGH, LEOLA POLLARD, ON BEHALF



OF THE DECEASED, KEVIN J. POLLARD,
LINDA PRICE, ON BEHALF OF THE
DECEASED, GARY I. PRICE, MARGIE
STEVENSON, ON BEHALF OF THE
DECEASED, FRANK RAYMOND, JR.,
PATRICE R. CLOFER, ON BEHALF OF THE
DECEASED, JAMES H. ROUSSELL,
DEBORAH DESERAUX, ON BEHALF OF
THE DECEASED, DETROIT ROY, OLIVE
CROMWEL, ON BEHALF OF THE
DECEASED, AUBREY B. SMALLS, KIM
TRAN, ON BEHALF OF THE DECEASED,
TONG B. TRAN, WILLIE MAE VALET, ON
BEHALF OF THE DECEASED, LEROY
VALET, KEION WALKER, ON BEHALF OF
THE DECEASED, WILLIAM WALKER, SR.,
HARRIET HOVLAND WHELAN, ON
BEHALF OF THE DECEASED, ARLEN A.
WHELAN, JAMES WILLIAMS, ON BEHALF
OF THE DECEASED, ALBERT WILLIAMS,
ROSE WILSON, ON BEHALF OF THE
DECEASED, FRED WILSON, JR., MYRNA
YANCEY, ON BEHALF OF THE
DECEASED, STEPHEN C. YANCEY, LARRY
BOURG, SR., ON BEHALF OF THE
DECEASED, LARRY P. BOURG, JR,,
YVETTE BURKS, ON BEHALF OF THE
DECEASED, YVETTE C. BURKS, WILLIAM
COOK, ON BEHALF OF THE DECEASED,
JOYCE E. COOK, MARILYN FORET, ON
BEHALF OF THE DECEASED, STELLA C.
LIRETTE, MAXINE STEVENSON, ON
BEHALF OF THE DECEASED, SEAN K.
RAYMOND, DWAYNE WILLIAMS, ON
BEHALF OF THE DECEASED, RANIERE M.
WILLIAMS

VERSUS

EXXON MOBIL CORPORATION, EXXON
MOBIL OIL CORPORATION, CHEVRON
USA, INC., CONOCOPHILLIPS COMPANY,
MARATHON OIL COMPANY, SHELL
OFFSHORE, INC., SHELL OIL COMPANY,
AMERICAN OIL COMPANY, BP
EXPLORATION & PRODUCTION, INC,,
UNION OIL COMPANY OF CALIFORNIA,
MAXUS BULGARIA, INC., PLACID OIL
COMPANY, SWEPI LP, HUMBLE
INCORPORATED, OCCIDENTAL



PETROLEUM CORPORATION, TEXACO,
INC., ALPHA TECHNICAL SERVICES, INC,,
THOMAS ENERGY SERVICES, INC.,,
FRENCH JORDAN, INC., OFS, INC,,
INTRACOASTAL TUBULAR SERVICES,
INC., PLASTIC APPLICATORS, INC., H.C.
PRICE COMPANY, TUBOSCOPE VETCO
INTERNATIONAL, INC., BREDERO PRICE
COMPANY, BREDERO PRICE, INC.

ON APPEAL FROM THE TWENTY-FOURTH JUDICIAL DISTRICT COURT
PARISH OF JEFFERSON, STATE OF LOUISIANA
NO. 670-803, DIVISION “J”
HONORABLE BRADY M. FITZSIMMONS, JUDGE AD HOC PRESIDING

DECEMBER 23, 2015

HANS J. LILJEBERG S
JUDGE ST LK
Ohorel Son koL ovridiay
Panel composed of Judges Jude G. Gravols,
Marc E. Johnson, and Hans J. Liljeberg

TIMOTHY J. FALCON

JEREMIAH A. SPRAGUE

JARRETT S. FALCON

JUAN C. OBREGON
ATTORNEYS AT LAW
5044 Lapalco Boulevard
Marrero, Louisiana 70072

and

FRANK M. BUCK, JR.
ATTORNEY AT LAW
757 St. Charles Avenue
Suite 201
New Orleans, Louisiana 70130
COUNSEL FOR PLAINTIFF/APPELLANT



GLEN M. PILIE
MARTIN A. STERN
VALERIA M. SERCOVICH
RAYMOND P. WARD
ROLAND M. VANDENWEGHE, JR.
ATTORNEYS AT LAW
701 Poydras Street
One Shell Square, Suite 4500
New Orleans, Louisiana 70139
COUNSEL FOR DEFENDANT/APPELLEE

DEBORAH D. KUCHLER
JANIKA D. POLK
MICHELE H. DESHAZO
MARK E. BEST
MILELE N. ST. JULIEN
SKYLAR B. RUDIN
ATTORNEYS AT LAW
1615 Poydras Street
Suite 1300
New Orleans, Louisiana 70112
COUNSEL FOR DEFENDANT/APPELLEE

MARY S. JOHNSON
ATTORNEY AT LAW
21357 Marion Lane
Suite 300
Mandeville, Louisiana 70471
COUNSEL FOR DEFENDANT/APPELLEE

CHAD J. MOLLERE
ATTORNEY AT LAW
650 Poydras Street
Suite 1201
New Orleans, Louisiana 70130
COUNSEL FOR DEFENDANT/APPELLEE

MICHAEL R. PHILLIPS
BRETT P. FENASCI
SHANNON A. SHELTON
ATTORNEYS AT LAW
909 Poydras Street
Suite 3600
New Orleans, Louisiana 70112
COUNSEL FOR DEFENDANT/APPELLEE



BETTYE A. BARRIOS
GAVIN H. GUILLOT
ATTORNEYS AT LAW
1100 Poydras Street
Suite 2250
New Orleans, Louisiana 70163
COUNSEL FOR DEFENDANT/APPELLEE

RICHARD S. PABST
JULIE P. SILBERT
TYLER M. KOSTAL
ATTORNEYS AT LAW
909 Poydras Street
Suite 3600
New Orleans, Louisiana 70112
COUNSEL FOR DEFENDANT/APPELLEE

AFFIRMED




p
e

Plaintiffs-Appellants, Genece Baker and Joyce J. Johnson,' appeal the trial
court’s judgments which denied their voluntary motions to dismiss with prejudice,
and instead granted motions for summary judgment and dismissed their claims
with prejudice against defendants-appellees, Exxon Mobil Corporation, Exxon
Mobil Oil Corporation, Humble Incorporated, ConocoPhillips Company, Chevron
U.S.A,, Inc., Texaco, Inc., Union Oil Company of California, American Oil
Company, BP Exploration & Production, Inc., Marathon Oil Company, Shell Oil
Company, Shell Offshore, Inc., and SWEPI LP.? For the following reasons, we

affirm the trial court’s judgments.

! Plaintiff-Appellants’ original appellate brief mistakenly named Harold Bowie as the appellant.
Defendant-Appellees have no objection to treating the original brief as filed on behalf of the correct appellants,
Genece Baker and Joyce J. Johnson. Furthermore, despite the fact the brief referred to the incorrect appellant,
appeals are favored by Louisiana courts and should be dismissed only for substantial cause. See Glasgow v. Par
Minerals Corp., 10-2011 (La. 5/10/11), 70 So0.3d 765, 767, n.3; Kirkeby-Natus Corp. v. Campbell, 199 So.2d 904,
905 (La. 1967).

2 Appellees, Shell Oil Company, Shell Offshore, Inc. and SWEPI LP, filed and obtained a summary
judgment dismissal only with respect to the claims filed against them by appellant, Joyce Johnson.
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FACTS AND PROCEDURAL HISTORY

On March 16, 2009, seventy plaintiffs filed a Petition for Wrongful Death
and Survival Action seeking to recover damages resulting from their deceased |
relatives’ exposure to naturally occurring radioactive material ("NORM"), and
other hazardous, toxic, and carcinogenic radioactive materials, which accumulated
on the inside of pipes used in oil production. The original petition alleged both
survival and wrongful death causes of action.* On September 1, 2010, plaintiffs
filed a Second Supplemental and Amending Petition for Wrongful Death, which
struck all causes of action for property damages, survival claims and medical
monitoring set forth in the original petition.

In December 2013, defendants served discovery requests on plaintiffs, which
included requests for admission asking plaintiffs to admit they had no evidence to
prove a causal link between the decedents’ alleged exposure to NORM and their
deaths. Plaintiffs did not respond to these requests and defendants filed a motion
to compel. According to the record, the trial court did not hold a formal hearing on
the motion to compel, but held a telephone status conference during which
plaintiffs’ counsel agreed to provide responses to the requests for admission by
January 10, 2014.

Plaintiffs failed to provide the responses as agreed and the trial court issued
an order on June 18, 2014, requiring plaintiffs to respond to the requests for
admission by June 20, 2014. The trial court also ordered defendants to file

summary judgment motions with respect to those plaintiffs “whose wrongful death

* In their appellate brief, plaintiffs explain that a mass tort case was originally filed in December 2002, in
Civil District Court in Orleans Parish, entitled “Warren Lester, et al v. Exxon Mobil Corporation, et al,” No. 2002-
19657. They further contend that after years of litigation, the defendant oil companies argued wrongful death causes
of action were not included in the Lester litigation. Plaintiffs contend the Lester plaintiffs disagreed with this
position, but filed the present matter, which included the wrongful death causes of action.
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claims are not related to their respective decedent's alleged exposure to NORM” by
June 26, 2014.

Defendants contend that plaintiffs did not provide the discovery responses
and therefore, they filed summary judgment motions as ordered by the trial court.
In these motions, defendants argued that by failing to submit responses to the
requests for admission, plaintiffs admitted they had no evidence to satisfy their
burden to prove their relatives’ deaths were caused by exposure to NORM or other
hazardous substances.

The trial court set the summary judgment motions for hearing on September
4,2014. Plaintiffs did not file opposition briefs. Rather, on the day prior to the
hearing, plaintiffs filed motions to dismiss their claims with prejudice, and argued
these dismissals rendered defendants’ summary judgment motions moot. At the
hearing, defendants objected to plaintiffs’ motions to dismiss because the proposed
orders of dismissal contained language reserving plaintiffs’ rights to pursue their
claims in the litigation pending in Civil District Court in Orleans Parish, entitled
“Warren Lester, et al v. Exxon Mobil Corporation, et al,” No. 2002-19657. For
example, Ms. Baker’s proposed order stated:

IT IS FURTHER ORDERED THAT plaintiff, Genece Baker,

on behalf of the decedent, Joseph Thomas Baker, reserves her rights

to any and all claims and any and all damages in the matter entitled

Warren Lester, et al v. Exxon Mobil Corporation, et al, CDC Case

No. 2002-19657, Division N, Section 8.*

Following oral argument, the trial court denied plaintiffs’ motions to dismiss
and granted defendants’ motions for summary judgment.

On September 29, 2014, the trial court issued Reasons for Judgment which

explained why it denied plaintiffs’ motions to dismiss:

* The motion to dismiss with prejudice filed by plaintiff, Joyce Johnson, contained identical language
reserving her rights in the Lester litigation.
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Louisiana C.C.P. art. 1671 provides, “A judgment dismissing
an action without prejudice shall be rendered upon application of the
plaintiff and upon his payment of all costs, if the application is made
prior to any appearance of record by the defendant. If the application
is made after such appearance, the court may refuse to grant the
judgment of dismissal except with prejudice.” Article 1673
states that “[a] judgment of dismissal with prejudice shall have the
effect of a final judgment of absolute dismissal after trial. A judgment
of dismissal without prejudice shall not constitute a bar to another suit
on the same cause of action.” In Sims v. American Ins. Co., 101 So.3d
1 (La. 2012), the Louisiana Supreme Court stated that the only
relevance of a dismissal with prejudice, as opposed to without
prejudice, is that a dismissal with prejudice has res judicata effect on
the parties to the suit dismissed with prejudice. Id. at 7.

* ok ok

This Court agrees with Plaintiff that it is without discretion to
refuse to grant a true dismissal with prejudice. However, the Court is
of the view that the condition placed in the motion results in the
motion not truly being a motion to dismiss with prejudice as it
potentially disavows the legal effect of a dismissal with
prejudice. Consequently, Plaintiffs' counsel has failed to truly move
for a dismissal with prejudice. The purported Motion to Dismiss with
Prejudice is denied.

On October 15, 2014 and October 21, 2014, the trial court signed written
judgments granting defendants’ summary judgment motions and dismissing
plaintiffs’ claims against them with prejudice. This appeal followed.

LAW AND DISCUSSION

In their assignments of error, plaintiffs argue the trial court erred by
entertaining defendants’ summary judgment motions when plaintiffs had moved to
dismiss their claims with prejudice. Plaintiffs further contend the trial court erred
when it refused to continue the hearing on defendants’ summary judgment
motions, after denying their motions to dismiss, in order to allow plaintiffs time to

file opposition briefs.* Finally, plaintiffs argue the evidence defendants presented

* The Court will not consider plaintiffs’ assignments of error regarding the denial of requests to continue
the summary judgment motions because plaintiffs did not file motions to continue and plaintiffs’ counsel did not
move for a continuance of defendants’ summary judgment motions during the September 4, 2014 hearing. The
long-standing rule of law is appellate courts will not consider issues raised for the first time on appeal, which the
party did not plead in the court below and the trial court did not have the opportunity to address. First Bank & Trust
v. Bayou Land & Marine Contrs., 12-295 (La. App. 5 Cir. 10/30/12), 103 ‘So.3d 1148, 1152.
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in support of their summary judgment motions was inadequate to sustain the
judgment of dismissal with prejudice entered by the trial court.

Plaintiffs first contend the trial court did not have discretion to deny their
motions to dismiss with prejudice. To support their position, plaintiffs cite to the
First Circuit Court of Appeal’s decision in Vardaman v. Baker Center, Inc., 96-
0831 (La. App. 1 Cir. 2/14/97), 689 So0.2d 667, which held a trial court has no
authority or discretion to refuse to grant a plaintiff’s motion to dismiss with
prejudice:

Because a plaintiff has the right to institute an action against a

defendant in the first instance, such a plaintiff has the corresponding

right to dismiss the action with prejudice if he or she so chooses.

Therefore, we conclude the trial court had no authority or discretion to

refuse to grant a judgment of dismissal with prejudice upon

application by the plaintiffs for a dismissal of the action against

Velsicol with prejudice.

1d. at 670.

La. C.C.P. art. 1673 provides a dismissal with prejudice has the same effect
as a final judgment of dismissal after trial. Therefore, a true dismissal with
prejudice results in the application of the doctrine of res judicata. See Sims v. Am.
Ins. Co., 12-0204 (La. 10/16/12), 101 So.3d 1, 7. Pursuant to La. R.S.
13:4231(2), a judgment of dismissal with prejudice extinguishes all causes of
action existing at the time of the final judgment arising from the same transaction
or occurrence that is the subject matter of the litigation and bars subsequent
litigation on those causes of action. See Millet v. Crump, 97-562 (La. App. 5 Cir.
11/25/97), 704 So.2d 305, 306-07, writ denied, 97-3207 (La. 2/20/98). On the
other hand, La. C.C.P. art. 1673 provides a dismissal without prejudice does not
bar subsequent litigation on the existing causes of action.

A trial judge is granted wide discretion to decide whether to grant a

plaintiff’s voluntary motion to dismiss without prejudice after the defendant has
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appeared, and his determination will not be set aside absent a clear abuse of that
discretion. Martinez v. Dow Chem. Co., 97-289 (La. App. 5 Cir. 9/30/97), 700
So0.2d 1096. Therefore, the issue before this Court is whether the trial court
correctly determined that plaintiffs’ motion to dismiss did not seek a true dismissal
with prejudice, thereby allowing the trial court to retain discretion to deny their
motions.

Plaintiffs’ motions to dismiss sought to reserve their rights to pursue related
existing claims in the Lester litigation. As explained above, the doctrine of res
Judicata extinguishes all existing causes of action arising out of the same
transaction or occurrence. Because plaintiffs sought to reserve their rights to
pursue related litigation, which would be equivalent to a dismissal without
prejudice, we find the trial court did not err by finding that plaintiffs were
potentially attempting to avoid the complete res judicata effect of a dismissal with
prejudice. Therefore, the trial court retained discretion to deny plaintiffs’ motions
to dismiss and did not abuse its broad discretion by doing so.

This Court does not opine on the actual effect of the dismissals with
prejudice on plaintiffs’ pending claims in the Lester litigation or any other
proceedings. The full facts and circumstances which led plaintiffs to file multiple
actions are not before this Court. Rather, the purpose of addressing these issues is
merely to establish that a party’s request to voluntarily dismiss a matter with
prejudice must be unqualified and allow for the complete application of the
doctrine of res judicata in order to eliminate a court’s discretion and authority to
deny a motion to dismiss. A proposed order of dismissal which seeks to reserve
rights and potentially limit the application of the doctrine of res judicata is not a
request for dismissal with prejudice, but rather a request to dismiss the reserved

causes of action without prejudice.

-12-



Based on the foregoing, we find the trial court did not commit any errors or
abuse its discretion by denying plaintiffs’ motions to dismiss which contained
reservations of rights to pursue pending and related litigation.

Plaintiffs next contend the trial court ignored codified law and jurisprudence
governing discovery disputes when it granted defendants’ summary judgment
motions and dismissed their claims with prejudice.

Appellate courts review the granting of a summary judgment de novo using
the same criteria governing the trial court’s consideration of whether summary
judgment is appropriate. Duncanv. U.S.A.A. Ins. Co., 06-363 (La. 11/29/06), 950
So.2d 544, 547; Prince v. K-Mart Corp., 01-1151 (La. App. 5 Cir. 3/26/02), 815
So.2d 245, 248. A motion for summary judgment should be granted “if the
pleadings, depositions, answers to interrogatories, and admissions, together with
the affidavits, if any, admitted for purposes of the motion for summary judgment,
show that there is no genuine issue as to material fact, and that mover is entitled to
judgment as a matter of law.” La. C.C.P. art. 966(B)(2). The summary judgment
procedure is favored, and shall be construed to secure the just, speedy, and
inexpensive determination of most actions. La. C.C.P. art. 966(A)(2); Nuccio v.
Robert, 99-1327 (La. App. 5 Cir. 4/25/00), 761 So.2d 84, 87, writ denied, 00-1453
(La. 6/30/00), 766 So.2d 544.

The party moving for summary judgment bears the burden of proof. La.
C.C.P. art. 966(C)(2). However, if the movant will not bear the burden of proof at
trial, the movant's burden on a motion for summary judgment does not require him
to negate all essential elements of the adverse party's claim, but rather to point out
to the court the absence of factual support for one or more elements essential to the
adverse party's claim. Id.; Patrick v. Iberia Bank, 05-783 (La. App. 5 Cir.

3/14/06), 926 So0.2d 632, 634. If the adverse party fails to produce factual support
-13 -




sufficient to establish that he will be able to satisfy his evidentiary burden at trial,
there is no genuine issue of material fact and summary judgment should be
granted. La. C.C.P. art. 966(C)(2).

It is well-settled a plaintiff opposing summary judgment cannot rest on the
mere allegations of his pleadings, but must set forth specific facts showing a
genuine issue for trial exists. La. C.C.P. art. 967(B); Darr v. Marine Electronics
Solutions, Inc., 11-908 (La. App. 5 Cir. 5/22/12), 96 So.3d 527, 533, writ denied,
12-1442 (La. 10/8/12), 98 So0.3d 860. Conclusory allegations and unsupported
speculation will not support the finding of a genuine issue of material fact. Trench
v. Winn-Dixie Montgomery LLC, 14-152 (La. App. 5 Cir. 9/24/14), 150 So.3d 472,
476.

In order to determine whether a plaintiff should prevail on a tort action,
Louisiana courts employ a duty-risk analysis. Long v. State ex rel. Dept. of
Transp. & Dev., 04-0485 (La. 6/29/05), 916 So.2d 87, 101. One element of the
duty-risk analysis requires the plaintiff to provide proof that the defendant’s
substandard conduct was a cause-in-fact of the plaintiff’s injuries. Id.; Pitre v.
Louisiana Tech Univ., 95-1466 (La. 5/10/96), 673 So.2d 585, 590, cert. denied,
519 U.S. 1007, 117 S.Ct. 509, 136 L..Ed.2d 399 (1996).

Plaintiffs portray the trial court’s dismissal of their claims as a sanction for
failing to respond to defendants’ discovery requests, and contend dismissal is not a
proper sanction unless the trial court first granted a motion to compel and placed
the party on notice that the failure to comply with a discovery order will result in
dismissal. Contrary to plaintiffs’ characterization, the trial court did not grant
defendants’ summary judgment motions as a sanction for plaintiffs’ failure to
respond to discovery. In its judgments, the trial court stated the basis for its

decision was plaintiffs’ inability to prove the decedents’ exposure to NORM, or
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any other hazardous or toxic substance, was a cause of their deaths. In addition,
though the trial court did not hold a formal hearing on defendants’ motion to
compel, plaintiffs’ counsel agreed to provide responses to the discovery requests
following a telephone conference with the trial court. When plaintiffs did not
provide the discovery responses as agreed, the trial court entered an order allowing
plaintiffs until June 20, 2014 to respond to the requests for admission.

Furthermore, La. C.C.P. art. 1467 provides that a request for admission is
deemed admitted by operation of law unless the party to whom the request is
directed provides a response within 15 days after service or a longer time allowed
by the court. The trial court in the present matter allowed plaintiffs an additional
six months after the original 15 days expired to respond to the requests for
admission.

When plaintiffs did not submit their responses and objections by the June 20,
2014 deadline, they made the following admissions: 1) Their decedents’ deaths
were not due to exposure to NORM or any other hazardous or toxic materials;
2) Plaintiffs did not have any documents evidencing that exposure to NORM or
any other hazardous or toxic materials was attributable to any of the defendants;
3) No treating physician told plaintiffs that their decedents had any physical injury
caused by exposure to NORM; 4) Plaintiffs cannot identify the amount, dose or
quantity of NORM or any other hazardous or toxic materials to which their
decedents were exposed; 5) No physician told plaintiffs or decedents that the
decedents had an increased risk of contracting cancer as a result of exposure to
NORM or any other hazardous or toxic materials; and 6) No physician told
plaintiffs or decedents that the decedents had an increased risk of contracting a
non-cancer disease as a result of exposure to NORM or any other hazardous or

toxic materials.
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Plaintiffs érgue the trial court should have granted a continuance to allow
them time to file an opposition to the summary judgment motions. However,
plaintiffs did not request a continuance, and they provide no explanation regarding
the evidence or arguments they would present to establish the existence of a
genuine issue of material fact regarding the cause of the decedents’ deaths. In their
summary judgment motions, defendants satisfied their burden to establish that
plaintiffs lacked evidence to prove their decedents’ deaths were caused by
exposure to NORM or any other hazardous or toxic substances attributable to -
defendants. The burden shifted to plaintiffs to set forth specific facts showing a
genuine issue for trial exists, but plaintiffs failed to provide any opposition on this
issue.

Accordingly, based upon our de novo review of the record, we find no error
in the trial court’s judgments which granted defendants’ summary judgment
motions and dismissed plaintiffs’ claims against them with prejudice.

DECREE

Based on the foregoing, we affirm the trial court’s judgments denying
plaintiffs’ motions to dismiss, as well as the judgments granting defendants’
motions for summary judgment.

AFFIRMED
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JEREMIAH A. SPRAGUE
JILL T. LOSCH

R. A. OSBORN, JR.
MATTHEW G. GREIG
LAUREN E. GODSHALL
TYLER M. KOSTAL
CHAD J. MOLLERE
JUAN C. OBREGON
RAYMOND P. WARD

MAILED

15-CA-225

CLERK OF COURT



BETTYE A. BARRIOS
GAVIN H. GUILLOT
LAUREN R. BRIDGES
ATTORNEYS AT LAW
1100 POYDRAS STREET
SUITE 2250

NEW ORLEANS, LA 70163

MOLLY STEELE
HEATHER M. VALLIANT
ATTORNEYS AT LAW

228 ST. CHARLES AVENUE
SUITE 1200

NEW ORLEANS, LA 70130

TIMOTHY J. FALCON
JARRETT S. FALCON
ATTORNEYS AT LAW

5044 LAPALCO BOULEVARD
MARRERQO, LA 70072

S. SUZANNE MAHONEY
ATTORNEYS AT LAW
650 POYDRAS STREET
SUITE 1201

NEW ORLEANS, LA 70130

FRANK M. BUCK, JR.
ATTORNEY AT LAW

757 ST. CHARLES AVENUE
SUITE 201

NEW ORLEANS, LA 70130

BRETT P. FENASCI
ATTORNEYS AT LAW
909 POYDRAS STREET
SUITE 3600

NEW ORLEANS, LA 70112

DEBORAH D. KUCHLER
JANIKA D. POLK

MILELE N. ST. JULIEN
SKYLAR B. RUDIN
MICHELE H. DESHAZO
MARK E. BEST
ATTORNEYS AT LAW
1615POYDRAS STREET
SUITE 1300

NEW ORLEANS, LA 70112

CALEB H. DIDRIKSEN, III
DIANE R. COSENZA
ATTORNEYS AT LAW
3114 CANAL STREET
NEW ORLEANS, LA 70119

JAMES A. HOLMES
ADREIJIA LAJOY BOUTTE
ATTORNEYS AT LAW

601 POYDRAS STREET
SUITE 2300

NEW ORLEANS, LA 70130

ELIZABETH S. RAMBIN
ATTORNEY AT LAW

68031 CAPITAL TRACE ROW
MANDEVILLE, LA 70471

JUDITH R. ATKINSON
CARLTON L. JONES, Il
ATTORNEYS AT LAW

8440 JEFFERSON HIGHWAY
SUITE 301

BATON ROUGE, LA 70809

MARGUERITE K. KINGSMILL
CHARLES B. COLVIN
ATTORNEYS AT LAW

201ST. CHARLES AVENUE
SUITE 3300

NEW ORLEANS, LA 70170

WALTER W. CHRISTY
ATTORNEY AT LAW

365 CANAL STREET
SUITE 800

NEW ORLEANS, LA 70130

ROY J. RODNEY, JR.

ATTORNEY AT LAW

620 NORTH CARROLLTON AVENUE
NEW ORLEANS, LA 70119

GLEN M. PILIE

DONALD C. MASSEY

E. PAIGE SENSENBRENNER
VALERIA M. SERCOVICH
ATTORNEYS AT LAW

701 POYDRAS STREET

ONE SHELL SQUARE, SUITE 4500
NEW ORLEANS, LA 70139

TIMOTHY ROTHBERG
DANIEL F. SHANK
ATTORNEY AT LAW
9 GREENWAY PLAZA
SUITE 1100
HOUSTON, TX 77046



